ZONING REWRITE – ISSUES IMPACTING SMALL LOT COMMUNITIES

1.
The PHED Committee should delete and/or revise substantially a number of provisions in the proposed code that would directly and adversely impact R-60 and R-90 neighborhoods. 
a. The Council should delete the new General and Multi-Use non-residential building types from the R-60 and R-90 zones.
 If, however, the communities’ requests are ignored and the Council allows these building types, the new code should require: 

· Finding that the building is specifically recommended for the location in question in the applicable master or sector plan; 

· Findings of structural and use compatibility with the surrounding residential neighborhood; 
· Building locations limited to the edges of single-family neighborhoods with frontage on and access to a road built to primary or higher standards; and
· Site plan review in all cases regardless of the height and square footage of the proposed buildings, and regardless of whether the non-residential use to be housed is permitted, limited or conditional; 

b. Only residential floating zones should be allowed in single-family residential neighborhoods. The new high-density Commercial/Residential, Industrial and Employment Floating Zones should not be allowed in the R-60 and R-90 zones. 

· Only a residential floating zone should be allowed in single-family residential neighborhoods. High-density commercial, industrial and employment floating zones are incompatible with these areas.
· The residential floating zone plan should conform to [not “substantially conform with”] the applicable master or sector plan, a requirement in the current PD zones (see sec. 59-C-7.121) ;

· Residential floating zone uses should be generally limited to the residential and non-residential uses currently allowed in the R-60 and R-90 zones. Any commercial facilities should be pedestrian-oriented; necessary to support residents of the development; and compatible with the development and adjacent residential development;

· A finding should be required that the proposed residential floating zone development will be compatible with the adjacent residential neighborhood [not with “existing and adjacent development,” which may be a commercial project]; and 

· The following language should be included in the residential floating zone provision: “The fact that the [floating zone] application complies with all specific standards and requirements set forth herein does not create a presumption that the application is, in fact, compatible with surrounding land uses, and, in itself, is not sufficient to require the granting of any application.”

c. Certain new agricultural uses should not be allowed in single-family neighborhoods.
a. Animal Husbandry and Farm Market, On-site, which would allow property owners to raise barnyard animals in their backyards
 and sell agricultural produce from their property in their front yards;

b. Seasonal Outdoor Sales, which are proposed with no pedestrian safety, traffic or parking standards or durational limitations. 

2. Other Problematic Use Issues.

a. DPS approval of "Uses Not Specifically Listed." The DPS replacement text, which Council staff and PHED Committee initially supported, should be approved. The recommended language reads:

" Uses Listed Are General. The DPS Director or the Director's designee should determine whether a specific use falls within the general use. Specific uses fall within the general use when the use is included within the ordinary meaning of the general use and is similar in impact, nature, function and duration. Uses that are not allowed as permitted, limited or conditional are prohibited." (Emphasis added). 

· The PHED Committee should reject the proposed change of “and” to “or” in the second sentence. DPS should not be authorized to create new uses that are not within the ordinary meaning of a listed, Council-approved use. 

· Even if a proposed use meets this definitional test, DPS should also be required to consider the “on the ground” similarities between the proposed and listed uses. 
b. Conditional use standards are significantly less restrictive than the standards for comparable special exception uses. 
· The existing code states that the approval authority “must” consider the potential adverse impacts of a proposed special exception use on “nearby properties and the general neighborhood.” For conditional uses, the proposed code simply states that the approval authority “may” consider these impacts.

· The existing code authorizes denial of special exceptions based on a single finding of certain specified adverse effects. The proposed code allows denial of conditional uses only if two findings are made: that the use would produce the same specified adverse effects and that denial is warranted to avoid “undue” harm to the general neighborhood [whatever that means].

· The existing code generally requires special exception uses to “conform to” the applicable master plan. The proposed code requires only that conditional uses “substantially conform” to the applicable master plan.

· The existing code requires special exception uses to conform to “any specific recommendations in the applicable master plan regarding the appropriateness of the proposed special exception at the particular location.” No such finding is required in the proposed code.
c. Incompatible commercial, industrial and/or employment uses proposed for properties abutting or confronting single-family neighborhoods without site plan approval.
· The proposed code includes over 70 permitted, limited or conditional uses in the Commercial/Residential, Employment and Industrial zones that are not allowed in R-60 or R-90 zones. Some of these uses, moreover, are special exceptions in the existing code but would be limited or permitted uses in the new code.

· Many of these uses can abut or confront small-lot single-family homes without any site plan or other review by the Planning Board or its staff, if (1) the use is permitted in the zone in question and does not include a site plan requirement; (2) the proposed project is proposed for the standard method of development; and (3) the project will have a gross floor area of less than 10,000 square feet, and height of less than 40 feet. 

· The proposed code should require site plan review of any project involving commercial, industrial or employment zone uses confronting or abutting R-60 or R-90 properties regardless of the size, height or development method of the project.

3. Inadequate site plan requirements. 

a. 
Even in cases in which site plan is required, the proposed substantive approval standards are weak. 
· As is the case with floating zone and conditional use approvals, in approving a proposed site plan, under the proposed code the PB need only find that the proposed development “substantially conforms” to the recommendations of the applicable master plan, and that the development is compatible with “existing and approved or pending adjacent development“ [which may be commercial in nature].

· The proposed code should require the PB in approving a site plan to find that that the proposed development will conform to [not “substantially conform with”] the applicable master plan, will be compatible with existing and approved development and with the surrounding residential neighborhood.

b. 
Even when site plan is required, the procedures for notice to the public in the PB draft are inadequate.

· The sign advertising the pre-submittal meeting need not be posted and the notice of the meeting need not be sent until 15 days prior to the meeting. Notice to affected parties of the PB hearing on site plan need not be sent until 10 days before the hearing. 

·  This time frame is inadequate to alert the surrounding community of the proposed development and to allow the time necessary to review, analyze and develop a position on the proposal.

·   The proposed code should require all informational notices and signs re site plan meetings and/or hearings be posted or mailed, respectively, at least 30 days prior to the meeting or hearing. 

4. The proposed new code should not be immediately applied County-wide to all existing commercial properties by a district map amendment.

a. The new commercial zones should not be imposed unilaterally on property owners who want to develop under current zoning and who find the proposed grandfathering provisions unworkable. Many of the existing commercial zones are working well and should be left in place.

 b.
In contrast, the CR zones are still relatively new and are still being vetted. 


There is now much broader recognition by Council members and other 


public officials that the “public benefits” section of the CR zones is not 


working, and that the “public 
benefits” for large projects are almost all 


things that the developer would do any way, while in other parts of the 


County the requirement of the “public benefits” is an impediment to 


smaller, but needed, new development.


c.
The PB argues that it would be highly impracticable to administer both an 


old and new zoning code simultaneously. However, this “two-code” 


argument exaggerates whatever problems would be created if some of the 


commercial zones in the existing code were selectively included in the PB 


draft. Owners of properties in existing commercial zones could then 


develop under current zoning or apply for a new zone.

d.
Existing master and sector plans would not have to be completely 



overhauled; instead, they could be amended where appropriate (see, e.g. 


the various amendments to the Bethesda master and sector plans).
5.
The “translation” methodology the PB proposes is seriously flawed. It  
requires independent evaluation after the Code is completed, not at the end 
of an expedited process in which community participation has been all but 
non-existent. 


a.
The Planning Board staff has posted at least three different versions of its 


“translation” proposals, deleting each prior one when the new version is 


posted. All iterations should be left on the Board’s website 
so that 



stakeholders can compare each of the versions to the others. 


b.
At a PHED Committee work session this summer, it was revealed that the 


PB is not following the Council-mandated requirement that height and 


density provisions in existing master plans be incorporated into the 


“translated” zones. 


c.
A substantial amount of time will be required to review each of the PB’s 


proposed “translations” to determine if master/sector plan 




recommendations have been followed; if similar properties are treated 


similarly; and/or if the “translation” process has arbitrarily resulted in 


unfair applications of the new zone by randomly upzoning and 



downzoning specific properties with 
no notice to nearby residents.  


d.
In “translating” existing zones to new zones, the PB is applying the CRT 


zone rather than the transitional CRN zone to properties that abut or 


confront single-family neighborhoods. The CRT zone allows incompatible 

densities, heights and uses in such locations. The CRN zone, which is 


supposed to offer more protection for small-lot properties adjacent to 


commercial development, should be used for these transition purposes.

e.
Although owners of properties in existing commercial zones have been 


notified that their zoning could be converted into a new CR zone, residents 

of neighboring residential neighborhoods are blissfully ignorant of these 


potential changes. The PB’s past meetings with residents of such 



communities concerned only the substance of the new code. Little or no 


information has been provided about the “translation” process.


f.
Owners of single-family properties immediately adjacent to property to be 


rezoned in a commercial/residential, employment or industrial zone should 

be given notice of the proposed rezoning. The Council also needs to give 


these communities time to review and react to the rezoning proposals for 


nearby commercial properties.

g.
 In sum, the Council and all affected stakeholders need to take the time 


necessary to evaluate properly the “on the ground” impacts of the PB’s 


proposed revisions to the existing zoning code, and then decide in a 


considered and systematic process which, if any, of 
 the new commercial, 


industrial and employment zones should be mapped on the 
thousands of 


commercial and industrial properties throughout the County. 
Submitted to the PHED Committee by Julie Davis, Meredith Wellington, Pat Baptiste and Jenny Sue Dunner, July 10, 2013; revised August 8, 2013.

� 	Although some non-residential uses are allowed in the existing R-60 and R-90 zones, the only building type allowed under standard method development is the single-family unit. Multi-family buildings are allowed in these zones under the optional method cluster and MPDU development provisions in the existing code. However, no existing development scenario in the R-60 or R-90 zones permits non-residential building types. 





� 	The Planning Board contends that there are no requirements in the existing code that any of current floating zones be shown on, recommended in, or consistent with the applicable master or sector plan. In fact, at least six such floating zones in addition to the PD zones do contain such requirements. (See 59-C-5.439 (I-3 zone, optional method); 59-C-7.51(a) (MXPD zone); 59-C-7.60 (PCC zone); 59-C-7.71 (MXN zone); 59-C-8.24 (TS-R and TS-M zones).





�  This requirement is included in the existing PD zones (See 59-C-7.132(a)). The existing PD zones also require that any additional commercial development should not only be shown on the applicable master plan, but also be compatible with other uses both within and adjacent to the proposed floating zone development. 59-C-7.132(b).





� 	This language is included in the following existing floating zones (see, e.g., 59-C-1.721 (R-T zones); 59-C-2.22 (R-H zone); 59-C-4.301 (C-T zone); 59-C-4.310 (O-M zone); 59-C-4.330 (C-P zone); 59-C-4.360 (C-3 zone); 59-C-5.430(d) (I-3 zone); 59-C-7.21(e) (T-S zone); 59-C-9.24 (R-S zone)).





� 	Council staff notes in his June 19th report to the PHED Committee (p. 8, fn. 7) that Howard County is considering reducing the minimum lot size for raising chickens from 40,000 to 10,000 sq. ft. (a lot size larger than R-60 or R-90), and that the City of Annapolis already requires the approval of adjacent neighbors to any request by a property owner to raise as few as five chickens. The PHED Committee should also consider the well-documented negative health effects of such activities, as well as the fact that few if any County residents have come forward asking to raise ducks, goats or rabbits on small-lot single-family residential properties.  
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